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168 — 176 B “The Tribunal is comfortably satisfied, bearing in mind the serious nature of
the allegation, that it should find the CA! was never varied to permit a 5%
annual increase for the following reasons...”
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178 B “While the respondent adopted a 5% increase instead of a CPl increase from
the first anniversary of the CA, and while the applicant paid the resulting
invoices for many years, that does not alter the fact that the respondent’s
conduct was a breach of the CA. Although that breach occurred many years
ago, it suggests the respondent was not willing to abide by the terms of the
CA early in the life of that agreement.”

1 CA: Caretaker Agreement &I N
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185 — 186 B¢

189 B
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“Thus, the need for Ms Sun’s evidence to be reliably corroborated has not
been met since the evidence of Mr Xu’s was neither reliable nor
corroborative. There was also a telling answer given my Ms Sun during her
cross-examination when questioned about a paragraph in her affidavit on this
topic (A744 at [33]) and she said words to the effect: “I did not any anyone. |
just told myself to increase the fee.”

BT Xu EAMIEEEATE, thAEMEIEE, PN EENEEIRLE
JFEMRILE. AXTAEREIZXERNNIERNESEEZ T %R
B, Wi BOXBEMERA, HRESFECTRUEMER.

“Accordingly, the position is that the Tribunal is not persuaded that there was
an agreement to pay an additional fee, based on the oral evidence of Ms Sun
and Mr Xu...”
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“Accordingly, in relation to this issue, the Tribunal determines that there was
no agreement by the applicant to pay the additional fee charged by the
respondent, either in 2009 or in 2016”
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“In those circumstances, the evidence led in the respondent’s case does not
persuade the tribunal that there is a satisfactory explanation for the payment
of invoices from Jim’s Mowing and Gardenmakers by the applicant despite
the CA making the respondent, not the applicant, responsible for the cost of
that work covered by those invoices.”
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“The minutes reveal that at the AGM held in 2010, 2011 and 2012, she was
elected as an SC member without any prior disclosure of her connection with
the respondent.”
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“the available evidence supports a finding that she was an SC member for
more than six years, from 27 March 2009 to 14 May 2015.”
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“There appear to have been clear breaches of clause 18.2 of the CA by Ms
Sun. However, a technical approach might suggest that clause 18.2 only
required Ms Sun to not offer herself for election and there is no evidence she
did that. Even if that is accepted, it is clear Ms Sun breached the
requirements of the 1996 Act when she was elected to the SC at the 11
October 2010 AGM, the AGM held on 4 July 2011, and the 31 July 2012 AGM”
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KT Ken Xue HIAEWRLFEA :

“The suggestion of Ken Xue, during cross-examination, that the 1% transfer
was a “tax decision” is rejected and that answer damaged his credibility.
Secondly, Ken Xue was evasive when questioned about emails issued in his
name on 21 July 2020, initially suggesting Sylvia sent an email and later saying
that she drafted and he sent it. Thirdly, he gave non-responsive answers to
qguestions which challenged his conduct, such as in relation to the outcome of
the 7 August 2020 Supreme Court hearing. Indeed, on the simple question of
whether he and Sylvia were at the venue for the 8 August 2020 AGM, the
guestion had to be asked three times before he admitted their presence on
that occasion.”
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“For those reasons, the Tribunal does not consider the evidence of Ken Xue
to be reliable with the result that it could not be accepted without reliable
corroboration.”
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“It is the Tribunal’s view that membership of the SC, considered in isolation,
could be considered inconsequential, but the membership of Ms Sun and Ken
Xue cannot be so regarded as there is evidence that they not only acted in
self-interest but ignored conflicts of interest and sought not to serve the
applicant but to control it.”
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69 B “Dr Mao accepted that he, Ken Xue and Ms Hu retained Beazley Lawyers and
attempted to stop the 8 August 2020 AGM, those Supreme Court
proceedings being brought in the name of the applicant?”
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“Further, the Tribunal is satisfied that the Supreme Court proceedings were
not properly initiated or pursued and that what was said and done by those
three persons (Susan, Ken and Sylvia®) on the morning of 8 August, prior to
the AGM, was knowingly false. The Tribunal is also satisfied that such
conduct, which sought to prevent the 8 August 2020 AGM from being held,
was not motivated by any COVID-related concern but by an attempt to
prevent the applicant passing resolution adverse to the interests of the
respondent.”
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BCS — Samantha Edwards ( #N/EIE )

FEIE : 02 8216 0398

FEFHR{4 : stratamanager@acaciagardens.com.au

YIERS (FFEKER ) BFHRE ; stratacommittee@acaciagardens.com.au

WERESFEE ( Luming ) B AR - chair@acaciagardens.com.au

YWERESTA ( Nick ) BBFHBE : secretary@ acaciagardens.com.au

HERESEE ( B(E ) EBFHPEF : treasurer@ acaciagardens.com.au

{HTEMhERIE , EEFHB4 : newsletter@acaciagardens.com.au
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BEXAEEMITEZREIR, NREEIMNSEERZN FERRFENBENHTRIRR |, 157E Jones st 71 5 6 #AY Ali L7,

WNERIGAENNN WhatsApp (S ( 8 ) LAY Acacia Gardens Owners 2B , B8R 1RIXRFHBE , FHHT LIGHBIES
g, EBFHBY : newsletter@acaciagardens.com.au

SO LAELA T E$KE! Facebook TIE : https : //www.facebook.com/groups/261530967880147

Acacia Gardens fRUSHIE/EIHIEEET . FERBITSERANAR  SEBTRIENEVNREER. EUATUESES

: www.acaciaga rdens.com.au
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